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| THE WHITE HOUSE 
| WASHINGTON 


January 7, 1976 


a 2 


ie Crp ; | 
m — ‘STATINTL 
MEMORANDUM FOR - BOB ELLSWORTH aren 
———— race rca 
- PON OGILVIE a STATINTL 
HAROLD SAUNDERS 
NINO SCALIA 
JIM WILDEROTTER . 
FROM: . ' MIKE’ DUVAL. | 
SUBJECT: | PROPOSED BILL ESTABLISHING A 
- SENATE INTELLIGENCE COMMITTEE — - 
@ The Senate Select Committee staff has forwarded a dratt of 


a proposed bill on establishment of a Senate Intelligence. _ 
Committee. I am planning to give them a paper with unof £Fi- 
cial comments on their bill. Enclosed are copies of both =o: | 
documents. If you have any comments, please get them £0.%-. 2 
me by Friday morning. me 


Phe Senate draft bill was given to us in ésievaence.- It 
is essential that we maintain its confidentiality. 


cc: Phil Buchen 
Jack Marsh 
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g DRAET |. = | ‘COMMENTS ON BILL 
7 Jan 76 | ESTABLISHING A SENATE 


INTELLIGENCE COMMITTEE 


’ Senate Provision: 


SEC. 2. It shall be the purpose of the Senate Committee on Intelligence 
Activities to oversee the intelligence activities and programs of the United 
States Government. In carrying out this purpose, the Committee shall 
make every effort to assure that the appropriate agencies and departments 
of the United States provide informed and timely intelligence necessary for 
the Executive and Legislative Branches to protect the security of the 
Nation. It shall also be the purpose of the Committee to maintain vigilant 
oversight over the intelligence activities of the United States to assure Hnat 
such activities are consistent with the Constitution and laws of the United 
. States. aes 
(Emphases waged) 


Comment: The terms: Noversee" and "maintain vigilant oversi ght dyer 
f represent a significant Gop iuce from the usual charters of Congressional _ 
ae = committees. They imply a closer supervision of Executive Branch. a 
activities than seems appropriate under our Constitutional system. - 
Suggested Provision: Substitute. "make continuing studies of" for. 
"oversee" and "remain generally informed about" for "maintain vigilant 
oversight over.." 
Senate Provision: 
SEC. 3. Sections 4 through. 12 of thi’ Act are eaacted ~- 
(1) as an exercise of the rulemaking zower of the Senate, and as such 
they shall be considered as part of the rules of the Senate, and such rules te 
shall supersede other rules only to the e: feehe that ey are ancedel erent 
therewith; and 
(2) With full veesuniton of the Constitutional right of the Sdnate 


to change such rules at any time, in the same manner, and to the same 
extent as in the case of any other rule of the Senate. . 
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Comment; This provision breaks the legislation date two parts: (a) a 
statute (presumably Sections 2 and 13-17) and (b) a Senate resolution. | 

The strategy seems designed to require the Diesident to Nsign't 
or "veto" the document as a whole. Since some of the most objectionable 
provisions are in those saetions specified as ‘an exercise of . rule-making 
power of the Senate, " the constitutionality of a Hyeto" based on Bbiections 
to those eaieee could presumably be sialience. On the eines hand, es 
the President's signature on a shewdiouss resolution see Constitutionally i 
inappropriate. A signature based 2 sient bie of the "statuteli a * : 
sections only would inevitably be taken fa ee oF (or at least - oon 

@ “acquiescence in) the "Senate Resolution" sections as wen) so | 

. ; Suggested pesiaiens The difficulties ere to above could be avoided ae 
by dividing the i asess into a peehucieie na ‘ stanutes Such a ee, 
division would avoid the problem for the President of having to determine ; 

_ whether or act to accept Section hy which gives the Senate declassification : 


« 


authority, and other objectionable sections. 
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Senate Provision: 


Sec. 6(a)(4): 
Such committee shall have the duty to maintain oversight over : 
all the intelligence activities of the Government. Such committee shall 

also have the duty to study and investigate all matters within its _ 

jurisdiction and consider and recommend to the Senate proposals for 

the improvement and reorganization of the intelligence operations. | 

of the Government to the extent that such proposals for improvement _ . 
and reorganization of any such operation relate to a matter within _ CO 
the jurisdiction of such committee. (Emphasis added.) - te 


Comment: For the same reason that the language on peckion Oe a! 


eee change (i.e., to prevent excessively close Congressional 


supervision of Executive activities), the term maintain rca | 
. : ; ‘See Meee olde! ite oe 
© aaa requires modification. He, in y é 
p , : . : a VF Xe 
A ag ae 


Sug gested ere Substitute anaes generally informed 


Mmaintain oversight Syersit oe : Wig ties © - hie eet ak ne 
Senate Provision: SEC. 8. (a) The Committee on Intelligence 

Activities of the Senate shall formulate and carry out such rules and 
procedures as it may deem necessary to prevent any disclosure outside 

such committee, not authorized by such committee, of any ie oy 

in the possession of or obtained by such committee relating to the 

activities of the Central Intelligence Agency or any other department Pa 1 
or agency of the United States engaged in intelligence activities. 
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Comment : The information covered by this provision would not . 
encompass all sensitive information likely to. be held by the Committee. 
Much Asad Gestiieande would not Mrelate" to the sdtivilnes éf : 

. the intelligence agencies. ; 
Suggested Provision: SEC. 8. (a) The Committee on p Intelligence ¢ " 
Activities of the Senate shall formulate and carry out e0ek rules and , 
procedures as. it may deem BaceReaty to prevent any disclos cure, outside . 
such committee, not pathoreded by such committee of aay alasestica, . : 
or eueewies sensitive, information iH the possession of or obtained 'by 
sulk comics: | | Satie 

@ Senate Provision: SEC. 8(b) Upon expiration of the tect OoSeeas. — 
on Governmental Operations With Respect to Intelligence Activities, paste 
the records and files of the Committee shall Deconie the property: of the a> 
Comunittee on Intelligence Activities. © ,- 

Comment : This section appears to run counter to a agreements 3 

- with the oats Select Committee providing for return of some aecuneats : He 

'. to-the Executive Branch and aise of the omandne ocean ee, a 
beiade Future access to the documents by third parties aa 
well be more vostvicted if they were nivea to the new committee than it would 
be at the Archives. 
Suggested Provision ; (Add to the end of the Senate provision; : 


except fo-> such records which were anaulace by the Executive 


@ Branch ur der an agreement providing that they would be returned upon 


the conclusion of the Committee's work. 
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Senate Provision: SEC. 9.(b) No employee of the Committee or any 

person engaged by contract or otherwise to perform services for the 

Committee shall be given access to any classified information by 

the Committee unless such employee or person has received an 

appropriate security clearance as determined by the Committee. The 

type of security clearance to be required in the case of any such pumpleyse 

or person shall, within the determination of the Committee, be. ~ 

commensurate with the sensitivity of the classified information to which 

such employee or person will be given access Py the Committee, 

Comment: This section provides that the Committee will deans its a ‘ 

own unilateral determinations of the security worthiness of its staff |. 

members. In the past, the Executive Branch has played a role in 

granting of security clearances to Congressional staff members. It °° --: 

seems appropriate for the Or}to have a role in such clearance decisions * =) 

x | since most classified information to which the staff will have access | - 
relates to intelligence sources and methods, Furthermore, the process im id 
whereby committee staffers are cleared should also apply to ‘GAO eee : co 
employees who are reviewing intelligence activities at the request of the - 
committee pursuant to Section 15 of this bill. 


. 
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Suggested Provision: SEC. 9 (b).. No employee of the Committee: 

or any person, including employees of the General Accounting Office, 
performing services for or at the request of the Committee shall be 

given access to any classified information unless such employee or 
person has received an appropriate security clearance as determined 

by the Committee in consultation with the Director of Central Intelligence. 
‘The type of security clearance to be required in the case of any such © 
employee or person shall, within the determination of the Committee 
in consultation with the Director of Central Intelligence, be — 
_commensurate with the sensitivity of the classified information to 
_which such employee or person will be given access by the Committee, ~ 


-Senate Provision: SEC. ll. (a) The Committee may, after full fe 
and considered consultation with appropriate officials of the Executive — 
Branch, disclose to the public any information received by it from the 
President or Vice President or any department or agency of the Be 
United States upon the Committee's determination that the public interest 
: @ would be served by such disclosure. In any case in which such Committee 
oe decides to make public any information requested to be kept confidential, 
it shall notify the President to that effect. Such Committee may. publicly: 
disclose such information after the expiration of ten days following 
the day on which notice is transmitted to the President unless prior to the 
expiration of such ten-day period the President submits a written . 
certification to such Committee stating that the public interest in such 
disclosure is clearly out weighed by the probability of grave harm | 
_to the national defense, 7s ge Pi €S Set ee 2 


(b) If the President personally certifies pursuant to subsection l(a) ” 
that, in his opinion, such information should not be publicly disclosed, “and 7 
if after such certification is received by the Committee it remains the - 
judgment of the Committee that such information should be disclosed, the ©” 
Committee shall refer the matter to the Senate for such action as it deems 
appropriate. : tas 


(c) Any matter referred to the Senate by the Committee on Intelligence 
Activities pursuant to Section 1l(b) shall become the pending business of 
the Senate. The time for debate shall be egually divided between the 

\ proponents and the opponents, and shall not exceed three calendar a ak 


_ added. ) 
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Comment : In light of Sketion 13's extremely broad requirements 
for provision of information to the Committee, this section's 
authorization of the Senate to release any such information will cause 
extreme difficulty for intelligence agencies. The President will be Bo _ 
unable to protect any information that a majority of the Senate oe , 
to release, It puts in statute for the first time a ecage ee pie 
declassification authority, 7 | | 
Further, the standard of certification required of the President 
9 j . seems widely high. He must certify that "public interest in such | 2 - 
> ye 
disciosure is clearly outweighed by the probability of grave. harm to the | 
national defense." Such a standard iwouls saucy be applicable; it . 
seems sateen to the VERY Tiendeed wiandave the Supreme Court has - 
aes its willingness to apply in detaes restraint ents Many 
disclosures might harm national interests ee to the on 
probability of grave harm. Many other ee ould 4 national 
security , but not necessarily be related to national defense. For instance, — 
disclosure of our intelligence on Bearer wavereune plans ie Ss internation! 
coffee meeting would not ee grave ee to national interests bon woud it 


relate to national defense. Yet, disclosure of such intelligence could be 


@ 3 harmful to cence relations with that country and to American 


negotiating interests, 
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Suggested Provision: Four options exist: 


(1) Delete any mention of a declassification pec ceadee: leaving 
_ any future disagreements Shoat wlawe information public to a 
ad se negotiation, | | 
(2) Delete sections (b) and (c) and insert Pe the end oR: ‘ i is e - 
' section (a): | te | | 2 | 
i the President personally certifies dak. in Mis opinion, . ee 
such information should not be publicly dieeiowed. he . : he 
‘Committee shall dae aweised such ee elon. | : 
a } © kon, * (3) Delete sections (b). and fay, and instead insert: 
| (b) If the President personally certifies pursuant to. ; 
Section Ma) that, in his opinion, sects pute ncaution eho noe 
he ee ariciouda, and, if after es eer 
. received by the Committee, it remains the judgment of the 
Committee that such information eisai be disclosed, “the ¢ Committed 
shell seek judicial review to determine if ~ President, — 
can properly prevent disclosure, 
(4) mctatn the Senate's authority to declassity, but sadead the 
certification standard ‘in the last seeicace of gation (a) to read: 
that the public interest in sich disclosure is 


_ nutweighed by the probability of harm to the 


national security. 
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“Senate Provision: SEC. 13. (a) Notwithstanding Section 403(d) 
of the Title 50 USC or any other provision of law, it shall be the duty 
of the head of each department and agency of the United States to keep” 
the Committee on Intelligence Activities of the Senate fully and 
currently informed with respect to all intelligence activities which 

. in any respect are the responsibility of or are planned, supervised, financ 
or engaged in by such department or agency. : 


(b) Notwithstanding Section 403(d) of Title 50 USC or any other 
provision of law, it shall also be the duty of the head of any department 
or agency of the United States involved in intelligence activities to = 
furnish any information requested by the Committee on Intelligence oo 
Ketivities of the Senate with respect to any matter within the Committee's: 
‘jurisdiction. Pars i age ah Se 


(c) The Committee on Intelligence Operations of the Senate is - . 
authorized to specify any type or kind of intelligence activity which in 
its judgment is especially sensitive, and with respect to which such — _ — 
eo ® Committee is to have notice prior to executive decision to carry out any | 
-- such activity, in order to assure that the advice of the Senate can be given i 
-C”- atimely fashion. No department or agency of the United States may a. 
engage in any type or kind of intelligence activity specified as especially 
sensitive by the Committee on Intelligence Operations of the Senate unless — 
such Committee has been fully informed of the proposed activity by -. ~~ - 
' the head of the department or agency concerned prior to the time such ~~. 
activity is initiated. a ee ; rs 


Comment: | 

The references in (a) ate {b) to: Section 403(d) of Title 50 usc ae 
seems obscure, Presumably these references eweinteaded to Pe 
override the DCI's aoe to protect intelligence sources Baa Swans 


a 
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in cases where he is providing information to the committee. Even 
if this provision is substantively wise, which is doubtful, the same 
result may be obtained through simplified drafting. 


Subsection (a) would require intelligence agencies to ee 


~ 


Committee fully and currently informed of all intelligence agencies: stat 


This would seem to require the CIA to send copies of ay “memos ay 
on other documents in the eens the Committee, The : equirement ; Os 
even extends to etsancd seisie: It eee ath require planned : 
Bctidas to be Scented to the Committee prior to ee erg = 
. & | By the President. As. presently aocted, this Seee een: i : 
‘unworkable aha would be wnaecductive ie the Comunittee. Tt | 
injects Congress into day-to-day government eee A a _ ° , 
gpsutes degree than is asweceaiata anaes ous Constitutional system. ce a 
duh pectin (b) would eeauise the agencies to furnish the Committes ie 
all Pe eeiahees it requests . Such a blanket renee wou 2 a 
prevent the legitimate iueeesuua of Huecutive Privilege, evens : ue 


raising substantial Constitutional questions. 
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Subsection (c) requires that the Committee be given prior 
notice (and be Nfally informed") of any intelligence activity of a type 
which has been designated by the Committee as "especially sensitive." 
There are several problems with this subsection. First, to require - . 
prior notification of such activities would unduly limit Executive | 
flexibility especially in emergency situations. . Second, this 7 an 
‘provision gives no guidance on what types of activities may bes oe, “A 
designated "especially sensitive", thus making it impossible to yr 
predict its impact. Finally, the Feder caine that a ess be Ae 
fully informed enables Congress always to claim it was not given, 
: @ enough pEOr information, 
a _ Suggested Provision: SEC. 13 (a). It shall. be the Pee of the head’ a 
of each department and agency of the United States to keep the | — oon 
Committee on Intelligence Activities of the Senate informed with feapece 
to Pe activities conducted by such’ cepartment, or PenenCye 
'(b) It shall also be the aay of the head of any Senastexe ne or agency 
of the United States involved in intelligence activities. to furnish information-. 
requested by the Committee on Intelligence Activities of the Senate with i ne 
respect to any matter within the Committee's jurisdiction. This - wa 


provision shall not infringe any Constitutional rights of the President | 
which By. exist to withhold information from the Congress, ; 
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@ (c) The Committee on Intelligence Operations of the Senate is 
authorized to specify any type or kind of intelligence activity which ~ 
in its judgment is ‘especially sensitive, and with respect to which 
such Committee is to have notice in a timely fashion. No ‘department 
or agency of the United States may engage in any type or kind of 
intelligence activity specified as especially sensitive by the Committee on 
Intelligence Operations of the Senate unless such Committee: is informed 
of the proposed activity by the head of the Se or agency concerned 


Wr . on a timely basis. 


‘Senate Provision: SEC. 4. No funds may be appropriated for any: 
fiscal year beginning after September 30, 1976, to or for the use of any” 
department or agency of the United States to carry out any activity. 
referred to in clause (A) through (F) of this section unless such funds 
have been previously authorized to carvy out such ecieyty in_such fiscal een 
(Emphasis added.) eo 


. coumucet : This requirement for annual Site would oe a 
difficulties. It would greatly increase the seats problem by calling : : = 
@ int annual Congressional legislative action aa all intelli igence . 
activities. Sonne question exists ‘es to whether it gai possible ce 
to ae such an authorization doceeag eee ee. the oe eas 
of intelligence budgets. “Annual iahovizdvions will also encourage 


pepisiolive seenodels. woth from within the Committee and without, that 


would unduly interfere. with agency setivitibes ‘The Congressional desixe a 7 


- Approved For Release 2001/03/06 : CIA-RDP90-00735R000200120004-8 


, Approved For Release 2001/03/06 : CIA-RDP90-00735R000200120004-8 
: 8 Os a 13 
to maintain continuing genutiity over the Sueneies would be betes 
fulfilled through a more flexible authorization process. Some 
activities could be permanently suenouiged: most activities could be 
authorized for multi-year perrodst ne? if certain specific activities” 
‘were of special concern, they could be authorized more Heder 


(Such is the pattern in the Defense Department. ) Finally, - 


implementation of such a requirement for FY 1977 seems burdensome a 
Congress wale begin considering that budget this month, . as : : AT 
Suggested Provision: Change 1977 to 1978; and, delete the final 1 phrase: a - 

6 "In such fiscal year." 
Senate Provision: SEC 16. As used in this Act - ee eget 

Senate Provision: SEC le ee 
. ' (a) "National jercnigens ait means th collection, Sie oe ae 
production, dissemination, and use of/political, military and economic 2. 

- information affecting the relations of the United States with foreign =...” 
governments, and other activity which is in support of, or supported by ==. 

‘the collection, analysis, production, dissemination, and use of such a eee ee 


information. National intelligence includes but is Doe cee to ae sree 
counterintelligence and clanscestine activities. ; 


(pb) "Domestic intelligence"! means the eéliection, Gigi ates 
production, dissemination, and use of information about other foreign. 
intelligence services within the United States, its lerritories and 
possessions, and, information about those activities of persons within 
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the United States, “its territories and possessions which is, or may be,- 
deemed by any agency, bureau, office, division, instrumentality, : 

or employee of the United States government to pose a threat to the 
internal security of the United States, and the activity which is in support 
of or supported by the collection, analysis, production, dissemination and 
use of such information. Domestic Intelligence includes but is not pete? 
to counterintelligence and clandestine activities. 


(c) "Intelligence activities' means the sphere of action and function 
of national intelligence and domestic er eee Ge *" 


Siu 
Comment: 
These definitions create many problems: . 


(1) The definition of national intelligence is all-inclusive. It would 


seem to sweep from complex reconnaissance systems to an intelligence ~ 


officer sbsienad-te an Army field unit. By sweeping so far, the definition ‘ 
would Panaees pursuant to Section 14(D), separate authorization of a 

sep ceenetels for scyites in the Defense Department chat ae ane se 
impossible to define aed isolate. Some distinction bétween tactical = beye 
intelligence and what is es esi eceeouea to as. "national papsignc ae = 


e 


. is needed. 
(2) The phrase "and the activity which is in support of or | 7 


supported by...'' sweeps into both definitions a wide variety of 


policy-making functions outside what is generally considered the 
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Intelligence Community. All negotiations are ''supported by" - 
intelligence, 36 are NSC meetings, preteen of Peseeentst 
summit talks, etc. Is the "supported by' phrase neGded for any . | 
legitimate purpose? | | | 
(3) It is not Giese why the distinction between "national! 
. and "domestic" intelligence is pecs seaey: The latter term is | 
never used, | The former term is used only Bie place, in = 
| Section 14(D), eset prior authorizing legislation fox ‘ 
sosvopsiseion of funds for DOD's re ere intelligence activities, ay ze ne 
. The intent of eedtien 14 (D) Scere eeinapity to cover intelligence. 
activities administered jointly by CIA and DOD. 
_ (4) The ceeainetens sccuiey fonction of NSA 
| does not seem to be sueiidea in the definition of Kane venes 
. activities: Auvericiess, Sedtion 14 requires that a easpeisticte. ei au 
for all NSA activities be authorized snelly, ; | | 
(5) There seems no need to define he term. Ninkeliieencel ‘ 
_. explicitly. Disputes over the Committees! jurisdiction will wae -s 
to be settled by a process of negotiation, which would not be: 


facilitated by a general definition. 
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Sugg ested Provision 


Delete Section 16. Amend Section 14(D) to read: |” 
"Intelligence activities administered jointly by the -_ 


CIA and the Department of Defense. #! 


* 
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